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NMPEAUCITIOBUE

JKu3Hb COBpEeMEHHOI UelloBeYecKol NMBUIM3AMN HEBO3MOXHA O3
HayYHBIX JIOCTVDKEHHH, MCIIOIB30BaHNE KOTOPBIX POHM3BIBAET Bee cephl aest-
TEJLHOCTH JIFOJIEH, OT ITTOBCEIHEBHBIX, OBITOBBIX 3a00T M 10 BCEMHUPHBIX
POOJIEM STIOXH.

Hayka, kak crnokHasi COLMaIbHO-KOTHUTHBHASI CHUCTEMa, MMEET TpHU
TJIaBHBIX TPEITHA3HAYEHHUS Ha II00aTbHOM M HALMOHATBHOM YPOBHSIX:

— obecreueHre HalIMOHAIBHBIX HHTEPECOB;

— yIydIeHne KauecTBa JKH3HH JIIO/IeH;

— pOCT 3HaHUH O PUPOJIE, YEIOBEKE U OOIIECTBE.

MopepHu3anysi U pacliMpeHre HayYHBIX HCCIIEOBAHUH HEO0OXOmu-
MBI IO CJIEIYIOIINM COOOPaKEHMSIM:

— Pa3BUTHE HAYKH SBJISIETCS OMpENEIISIoNIe OCHOBOW sl TEXHOJIOTU-
YECKOro pa3BUTHS; 0e3 Hee HEBO3MOXKHBI MOJIEPHU3AIMS 1 HHHOBALIMOHHOE
pa3BHUTHE CTpaHbL,

— COBpEMEHHbIE HayYHO-TEXHOJOTHYECKHEe pa3padOTKHU ONPEACIISIOT
BOEHHYIO O€30I1aCHOCTB CTpaHBI;

— JIUIIb C TIOMOMIBIO POCTa HAYYHBIX 3HAHMH (M MX HCIIOJIb30BAHUS)
BO3MO)KEH SKOHOMHUUYECKHUI POCT B YCIOBHSAX YCTOWYHUBOI'O PA3BUTHS;

— Hayka (y4eHble KaK HOCUTEIN Hay4YHOrO 3HAaHU) KU3HEHHO HEe00-
XO/IMMa TOCYAApCTBY JUIS BBIITOJHEHHS AKCIIEPTHBIX (YHKIMH, Kak JUis
TIPUHATHUS a/IEKBAaTHBIX YNPABJIEHUECKUX PEIICHWH, TaK M MPH IOSBICHUU
Pa3IMYHBIX YrpO3 M BBI30BOB BPEMEHHM Ha PErHMOHAJIBLHOM, HAIlOHAJIBHOM,
MEXyHapOIHOM YPOBHSIX;

— pa3BuTHE HayKH (popMHpyeT MO3UTUBHBIA nMUIDK Poccuu 1 sBisieTcst
OIIHMM W3 CPEJICTB «MSTKOW CHIIBI» B T€OINOJHMTHKE; 0€3 BHICOKOI'O YPOBHS
CBOET0 Hay4YHO-TEXHOJIOTMUECKOrO pa3BHUTHs Jro0as CTpaHa HE CMOXET
3aHATH TOCTOWHOE MECTO Ha MEXIYHApOJHOW apeHe W BEpHYThCS B YHCIIO
BEJMKUX JEPKaB B YCIOBUSIX JKECTKOM III00aIbHON KOHKYPEHIINH;

— 0e3 pa3BHUTHSI HAayKH HEBO3MOXXHO HUMETh XOpollee oOpa3oBaHHe
KaK Cpe/IHET0, TaK U BBICIIETro 3BEHA;

— COBPEMEHHOE 00pa30BaHKE JODKHO 0a3UpOBaTHCS Ha HAYYHOH Oc-
HOBE;

— TIEPCHEKTUBHbIE HAayYHBIE WCCIEOBAHMS ONPEJEISIOT pa3BUTHE
MEIMIIMHCKUX TEXHOJIOTWH M Yepe3 HUX MO3UTHUBHO BIMSIOT HA YIy4IIeHHE
3JI0pPOBbsI HACEJICHUS CTPaHBI;

— palMOHAJIBHOE UCIIOIb30BAaHUE NMPUPOIHBIX PECYPCOB U Pa3BHUTHE
CeIILCKOT'0 X03sHiCTBa HEBO3MOXKHBI 0€3 OIOPHI HA COBPEMEHHYIO HayKY;

3=



Mpegncnosne

— 0e3 yCIIeX0B HAyKH HENb3s JOCTUYb ITOJTHOIICHHON YKOJIOTHIECKOM
0€30MacHOCTH CTPaHBI;

— 0e3 HAyKH HEBO3MOXKHO TMOHATH TTyOOKHE TPATUIIUA U HUCTO-
puto Poccuu v Hacensoomux ee HapoJ0B, a TAKXKE B3aUMOOTHOILEHUS €€ C
COCEIISIMU, HENb3sl MPABUIBHO OCO3HATH MPOUCXOJSIINE CETOAHS COLUANb-
HBIC TIPOLIECCHI ¥ POTHO3UPOBATH OYIyIIIee CTPaHEbI;

— HAyKa, KaK YacTh KYJIbTYPHI (B IMUPOKOM MOHUMAaHHU), — OJIUH U3
HEMHOTHX COIMANIEHBIX ()aKTOPOB CILIOYCHUS JIFOACH, UYTO BaXKHO I (Op-
MHPOBAHHSI HAIIMOHAIILHOTO €TUHCTBA.

[IpoBoaMMBIE HCCIeNOBaHUSI HY>KJAIOTCS B CUCTEMAaTU3allUU, OLIeH-
K€ U anmpoOaIy B HayKe U MpakTuke. J[Jis BBISIBICHUS ISHCTBUTEIHHO TIEp-
CMIEKTUBHBIX TPEHJOB B HAayKe, ONpEENICHUs HAYYHOTro MpUpAIleHUsl 3Ha-
HUH B 3TUX 00JIACTSIX HEOOXOIUMO OOCYXICHUE PE3YAbTATOB MPOBEICHHBIX
HCCIICIOBAHMIA.

C uenbio BeinoiaHeHus Tux 3aaad AHO coaeiicTBust pa3BUTHIO CO-
BpeMEHHOU oTeuecTBeHHOW Hayku Mspateanckmii nom «Hayunoe o000-
3peHue» MpoBeicHa Mex TyHapoHas HaydHO-TIpaKTHYecKast KOH(epeHIus
«HayyHast TMCKYCCHS: BOIPOCHI IOPHCIPYACHIIUH, (PHIOIOTHH, COIHOJIO-
THH, TTOJUTONOTUH, (PIoco(yH, MeTaroruky, MCUXOJIOTUH, UCTOPUH, Ma-
TEMAaTUKHU, MEIUIIMHBI, UCKYCCTBA M apXUTEKTYPbD» WU MO €€ pe3yabTaTam
U3JIaH MpejyiaracMelil BarieMy BHUMaHHIO COOPHUK HAYYHBIX TPY/IOB.

M. B. Bacunvesa,

00KMOP IKOHOMUYECKUX HAYK, OOYEHM,

eenepanvubill oupekmop AHO coodeticmsus pazgumuio
COBPEMEHHOU OMeueCmE8eHHOU HayKU

H3oamenwvckuii 0oom «Hayunoe 0603penue»

(e. Mockea)



Cekuusna 1
IPUONYECKUE HAYKWU. METOOOJIOIMUA
U NPAKTUKA COBPEMEHHOW IOPUCMPYOEHLNU

K BOMNPOCY O FOPUONYECKOMN OLUMBKE
N OCO3HAHUIO NPOTUBOMNPABHOCTHU
CYBBEKTA NMPECTYNJIEHUA

C. I0. Kopabnesa

Kanouoam rwopuduueckux nayx, ooyenm kageopvl
0buemeopemudeckux NPasosvlx OUCYUNIUH
HUncmumyma sxonomuxu u npasa @I'bOY BIIO
Mocrkosckuti 2ocyoapcmeeHHvlil TUHSGUCTHUYECK UL YHUBEPCUMEN,
2. Mockea, Poccus

AnHoramus. OmpeseneHo MecTo NpU3HaKa OCO3HAHUS NPOTHBOIMPABHOCTH
nestHUST B (QopMyne yMbICIa W IOPHAWYECKOe 3HAauYeHWe OIMHOKM B
MIPOTUBONPABHOCTH.  3aTparmBaercss  KOMIUIEKC  MPOOJIeM  OTHOCHTEIHHO
PETIEBAaHTHOCTH OIIMOKM B 3aKOHE K KOHKPETHBIM ciydasM. Mccnemyercst Bompoc,
KaKo! — IOpHIMIECKOI MIIH (paKTHUeCKOH — SIBISIETCS OMMOKa B HEYT OJIOBHOM TIpO-
THBOIPABHOCTH. AHAIM3UPYIOTCS BO3MOXXHOCTH M CHOCOOBI ydera B cyneOHO-
CIICICTBEHHOH IpakTHKe (pakTa HEOCO3HAHWS JIMIIOM IPOTHBONPABHOCTH CBOETO
JIeSTHHUSL.

Abstract. The place of conscious recognition of illegality in the formula of
intention and the significance of a mistake of law is determined. Problems of relev-
ance of a mistake of law to concrete cases are mentioned. The issue focused on the
question the errors that were made by a person in understanding how the applicable
not criminal law applied is mistake of fact or mistake of law. Opportunities and
ways to consider in investigating crimes and criminal trials the fact lacking a con-
sciousness of illegality by actor are analyzed.
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Knrouesvie cuosa: ropuauwecmﬂ out u61<a, ymolceil, OCO3HAHUe
npomueonpaeHocmu, Hey2ol1068HASl  NPOMUBONPABHOCHb, 0c80000iCOeHUe  om
yZOJlOGHOﬁ omeemcmeeHHOCnu.

Keywords: mistake of law, intention, conscious recognition of illegality, not
criminally illegality, exculpation.

[Iponomxkaer ocTaBaThCsi AMCKYCCHOHHBIM BOMPOC O HEOOXO-
JMMOCTH BBEICHUS B (POPMYITy YMBIC/IA TPU3HAKA OCO3HAHHMS JTUIIOM
[IPOTUBOIIPABHOCTH CBOETO JESHUS M IOPUIUYECKOTO 3HAYEHUS
OIIMOKH B MPOTHBOMPABHOCTH.

YTOJI0BHBIA 3aKOH IIPSIMO HE BKJIFOYAET B CONEPKAHUE YMBIC-
JJa OCO3HAHHUE IPOTUBOIPABHOCTH, YKAa3blBasi B €ro ONPENEICHUU
JUIIb Ha OCO3HAHUE OOIECTBEHHON OMAacHOCTH JiesiHuA. B ydeOHoM
JUTEpaType HEOoOXOAMMOCTb OCO3HAHHS MPOTHUBOIPABHOCTH COJle-
STHHOT'O 4acTO OTKPHITO HE OTPULIAETCS, OMHAKO IMpeiaraembie ¢op-
MYJIIPOBKHU YMBICJIA €€ HE 0XBAThIBAIOT.

B HayuHBIX HCCHEIOBaHUAX K€ BCE Yallle yCMATPUBAETCA
MBICIIb O TOM, 4TO puMckas ¢opmyna «He3HaHue 3akoHa HE OCBO-
OOKJIIaeT OT OTBETCTBEHHOCTHY» ycrapena. Tak, B.B. JlyHees B ogHO#
U3 CBOMX paboT, B YaCTHOCTH, YTBepkIaeT: «/I3MEeHeHUsI H JOMOI-
HEHHsI YTOJIOBHOT'O 3aKOHO/AATENBCTBA B MOCIEHHE TOABI ObUIM Jie-
JIOM YacThIM. B 3THX ycnoBusix 6€30roBopouHas peaiusanus Tpaau-
LHUOHHOW MpEe3yMIIUN — HE3HAHUE 3aKOHA HE SIBJISIETCS ONpPaBlIaHU-
eM — ObIIO OBl KIIACCHYECKUM CllydaeM OOBEKTHBHOI'O BMEHEHHS
[11,c.51].

BonbmMHCTBO  yyeHBIX MOATBEPKAAIOT HEMPHUMEHUMOCTh
JPEBHEN PUMCKOW MPE3YMIIIHH JIIIb K OIPAaHUYEHHOMY YHCILy CO-
craBoB. Hampumep, U.A. I'peBHOBa K TakuM JeTHUSM IpeAjaraer
OTHOCHTD JIESIHUS, TM00 HEJaBHO BKIIIOUYEHHBIE B YTOJIOBHOE 3aKOHO-
JaTeNbCTBO, JIUO0 COBEPILIEHHE KOTOPHIX OTPAaHUYCHO KaKOH-TO 0CO-
00l cepoil aesaTeNbHOCTH, MO0 JTUCIO3UIIMS CTATEH KOTOPHIX HO-
cUT ONaHKETHBIM XapakTep W Uil WX OCO3HAHHS HEOOXOIUMBI CIie-
LHUAJIbHbIE 3HAHMSI UM OCBOCHME JONOJHUTEIBHBIX HOPMAaTHBHBIX
akToB [3, ¢. 129].
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H.A. JlonamieHko orpaHUYMBaeT 003aTeIbHOCTh OCO3HAHUS B
(dhopmyse ymbicina chepoil YMBINUICHHBIX MPECTYIUICHUH, B OCHOBE
KOTOPBIX JIEKUT HAPYIICHUE YCTAHOBICHUH IPYTUX MPaBOBBIX OT-
pacueit [10, c. 254]. AHaJOrMYHYIO H5TOM MO3UIMIO 3aHUMAET
3.C. MypanoB [12, c. 6]. ABTOpbl KOMMEHTapueB K OTACIbHBIM
CTaThsIM TJIaBbl 00 IKOHOMHYECKHX MPECTYIUICHHUSX TaKXKe YacTo
BKJIFOUYAIOT B (DOpMYJIy BHHBI OCO3HAHHME MPOTHUBOIPABHOCTH JCS-
Hus [7].

OTHOCUTENBHO CIIOCOOOB BBEICHUSI OCO3HAHUS MPOTHUBOIPAB-
HOCTH JISSTHUSL B YTOJIOBHBIN 3aKOH U MPAKTUKY Y YUCHBIX TaKXKe HET
equHoro MHeHus. Tak, M.B. IIumko yTBEp:KIaeT, 4TO BO3MOXKHBI
CJIyuau, KOTJIa JIIIO, 0CO3HAaBas caM (DakT HapyIlIeHUs, HE OCO3HAET
OOIIIECTBEHHOW ONAacCHOCTH JAHHOTO JCSHHS M, COOTBETCTBEHHO,
Mpeangaraer BKIIOYUTH OCO3HAHHME MPOTHUBOIPABHOCTU B OIpelene-
Hue ymbicia [16, c. 285, 305]. C.B. [lyOoBuueHKO, Takke cuuTas
HEOOXOJAMMBIM J100AaBUTh OCO3HAHME MPOTUBOMPABHOCTH B OIpPEIe-
JICHHE YMBICJIa, KPOME TOT'0, TIpeJyIaraetT Mpu3HaTh OMIMOKY B 0CO3-
HaHUM OOIECTBEHHON OMACHOCTU M YTOJIOBHOW MPOTUBONPABHOCTU
Pa3HOBHIHOCTBIO CIIy4aifHOTO MpUYUHEHHS Bpena [5, . 7].

C momoOHBIMH yTBEpIKJICHUSIMU He coriacHbl b.B. Bomken-
kuH [2, c. 340] u H.A. Jlomamenko [10, c. 254, 255], nmonaras, 4Tto
BO3MO)KHOCTEM  JIEWCTBYIOLIETO YrOJOBHOI'O 3aKOHOJATENbCTBA
BIIOJIHE JIOCTATOYHO, YTOOBI YU4eCTh (PaKT OCO3HAHMS WJIM HEOCO3Ha-
HHS JMIOM IPOTUBONpPAaBHOCTH cBoero noseneHus. E.E. YUepegnu-
YEHKO KaTeTOPUUYECKU BO3pakaeT MPOTUB BBEICHUS OCO3HAHUS MPO-
THUBOIIPaBHOCTH B GopMyny BHHEI [15, c. 151, 183]. ABTOpHI XK€ 0f-
HOT0 M3 Y4eOHUKOB 110 YTOJIOBHOMY MPaBy BOOOIIIE HACTAUBAIOT, YTO
«...TPECTYIUICHUE MOXKET OBITh MPU3HAHO YMBIIUICHHBIM U B TEX
(BecbMa PEAKHUX) CiIydasiX, KOrJia BAHOBHBINM HE OCO3HABAJ POTUBO-

MPaBHOCTH COBEPIIEHHOT0 fesHusM» [14, c. 165].
O600menne cyneOHON MPAaKTUKKA B OTHOLICHWH TPECTYILIe-
HUH, TPEAMETOM KOTOPBIX SIBIISIOTCS OpPY)KHE WM HapKOTHUECKHE
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cpenctsa, 3a 2006-2012 rr. mo3BoNseT YTBEPKAATh, UTO CYJbl B OT-
HOUICHUHW MOJOOHBIX MPECTYIUIEHUH IOBOJBHO YacTO IMOJBb3YIOTCS
(hOpMYTUPOBKOM THIIA «OCO3HABaj OOIIECTBEHHYIO OIACHOCTh U
MPOTUBONPABHOCTHY (TadI. 1).

Tabnuya 1

AHanu3 cy/1e0HOI NPAKTUKH B OTHOLICHUH NPeCTyIUIeHNH,
NpeAMETOM KOTOPBIX ABJISIOTCS OpYy:KHe W HAPKOTHYEeCKHe CPeICcTBa
3a 2006-2012 rr.

HNHaTe/uIeKTyanbHBI MOMEHT IMou.1cr.228 | Mo 4.1 cT. 222
Oco3HaHUE TONIBKO OOIIECTBEHHOI 14 (41 %) 8 (27 %)
ONACHOCTH JeSTHUS
Oco3HaHuEe TOJIBKO NPOTHUBOIIPABHO- 8 (24 %) 20 (67 %)

CTH ACAHUA (He3aKOHHOCTI/I I[eHHI/IH)

B TOM YHCJIC OCO3HAHHUE Mpe- 2(6%)
(]
CTYITHOTO XapakTepa

Oco3HaHue MPOTUBOIIPABHOCTH

: 12 (35 %) 1 (3 %)
u O6H.IeCTBeHHOI/I OIIAaCHOCTHU ACAHUS
B TOM YHUCJIC OCO3HAHUEC 06me-
CTBeHHOﬁ OIIaCHOCTHU
8 (26 %) -

U TIPECTYITHOT'O Xapakrepa Jies-
HUs (HE3aKOHHOCTH JICSTHHS)

Bcero 34 29
00001I1eHO TTPUTOBOPOB
palioHHOTr O cyJa

Ipumeuanue. CocTaBI€HO aBTOPOM.

Ho wame, u, cnenyer npu3Harth, BIIOJHE 0OOCHOBAHHO, CYJIOM
OTJEJIBHO HE UCCIENYETCsl BOIPOC OCO3HAHUSI BUHOBHBIM IPOTHBO-
MPaBHOCTH TaKUX JeWcTBUN. Benb B MOAaBSIONIEM OOJBIIMHCTBE
CIIy4aeB IIPU COBEPUICHUM YMBIIUICHHBIX IIPECTYIUIEHU BUHOBHBIN
HE MOYKET HE OCO3HABATh U UX IIPOTUBOIIPABHOCTD.’

C npyroit CTOpoHBI, B TPaKTHKE BCTPEYAIOTCS U KpalHe HeoI-
HO3HA4HBbIE ClIy4yau, KOrJa 3a OCYILLIECTBICHUE, HAIIPUMEP MEAMIIUH-
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CKOH, NeATeNbHOCTH 0e3 JHMIIEH3WU OCY)KAaeTcs JIUI0, CHUMAalolIee
Mop4y, cria3 ¥ HCLENSIoNee aHAIOTHYHBIMU METO/IaMU OT aJIKOIr0-
nM3Ma U TabavyHOM 3aBHCUMOCTH.

Ha ypoue BepxoBuoro Cyma P® orcyTcTBHE OCO3HAHUS
MIPOTUBONPABHOCTH JI€SHUSA, 110 MEHbLIEH Mepe B OJHOM ciydvae,
CTaJI0 OCHOBAHMEM JJIsl ONpaBAAHUA JIMIA B CBS3M C OTCYTCTBHEM
BUHBL. Tak, OBUIO TIPEKpaIIeHO YTOJIOBHOE AEI0 Mo OOBUHEHHIO 3. B
MPUYMHEHUH MMYILIECTBEHHOTO yiepOa myTeM oOMaHa MpH OTCYT-
CTBHMH NPU3HAKOB XHUIIEHHS Ha OCHOBAHWU TOTO, YTO MaTepHallaMH
Jiefia He TIOATBEP)KJIEHO OCO3HAHME IMOJICYIMMBIM MPOTHBONPABHO-
CTH CBOUX JEUCTBHH, a 3HAUMT, U Hammuue ymeicha. [lpu stom Cyn
yKa3zaj, YTO BBIBOJI HIDKECTOSALIMX CYZOB O TOM, YTO «3., B3POCIbIH,
JIeeCIIOCOOHBIN T'paXKIaHWH C BBICHIMM IOPUAMYECKUM OOpa3oBaHU-
€M, 3aBelOMO OCO3HaBaJl HE3aKOHHOCTh CBOEr0 BBIXOJa B ceTb MH-
TEpHEeT», OCHOBAaH Ha MPENOJIOKEHMsIX. UTo «HeoTpullanue ¢akra
HE3aKOHHOCTH JocTyna B “VHTepHeT” mocie TOro, Kak 3. MOCTaBUIN
00 3TOM B U3BECTHOCTH, HE MOXKET CIYKHTh JI0Ka3aTEIbCTBOM TOTIO,
YTO OH OCO3HABAJl HE3AKOHHOCTb CBOUX ACUCTBUM, KOIJa IOJNb30-
BaJICA KOMIBIOTEpHOU ceTblo «HTepHEeT». M COOTBETCTBEHHO,
«IIpUBEICHHBIC TAaHHBIE CBHUJIETENBCTBYIOT O HEOOOCHOBAaHHOCTH CY-
JeOHBIX PEHIEHHH C BBIBOJIAMH O TOM, YTO 3. YMBIIIJIEHHO HE3aKOHHO
noJyib30Basics ceTbio «VHTepHeT.

Utak, uckimodeHue NpOTUBONPABHOCTUA U3 (HOPMYIBI YMBIII-
JICHHOW BMHBI MHOTJa MIPHUBOAMT K BBIHECEHUIO 00BEKTHBHO HeCHpa-
BE/JIMBBIX OOBHHHUTENBHBIX MPUTOBOPOB. OIHAKO C YYETOM PEIKO-
CTH M CHenu(UUECKHX OCOOCHHOCTEH MOMO0OHBIX CIy4aeB, IMpe-
CTaBIISIETCS, YTO M3MeHeHne (HOpMYITHPOBKH Ne(UHUTHBHON CTAThH
O6meit yactu YromoBHoro kojekca P® Oyner m3numneit. OTcyTcT-
BHE OCO3HAHUS MPOTUBOIIPABHOCTH YXkKe celyac MOXKET YyUHUThIBAThCA
B Cy[cOHO-CJICJICTBEHHOM MpaKTHKe Kak Ha ocHoBaHMHM OCOOCHHOM
yacTH YTOJIOBHOTO Kojiekca PD, Tak M B COOTBETCTBUU C pa3zbsCHE-
Husamu Ilnenyma Bepxosnoro Cyna PO.
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Tax, HanpuMep, U3BATHE UMYLIECTBA MPH OOCTOATENHCTBAX,
KOTJla JIUI0 OIIMOOYHO IOJIaraer, 4yTo JSHCTBYeT MpaBOMEpHO (Ha-
MpHUMEp, C LENNbI0 00ECTIEYUTh BO3BpAT 0JIra), He KBATU(UIIUPYETCS
KaK XMIIEHHE, MOCKOIbKY NMPOTHBONPABHOCTh U3bATHSA BKIIOUEHA B
onpenenenne xuuieHus (mpumed. 1 x cr. 158 YK P®). Do kacaercs
M TeX cIy4aeB, KOrja 3aKOHOJaTelb BKIIOYAET 3aBEJIOMOCTh He3a-
KOHHOCTH JICHCTBHI B JUCIIO3UIIUK HEKOTOPBIX cTateii OcoOeHHOM
gactu YK PO, xak crneactsue, BBOJS OCO3HAHHE MPOTHUBOIIPABHOCTH
B (hOpMyITy BUHBI JUIsl 3TUX COCTABOB.

BepxoBusiit Cyn P®, B ToM umciie 1 B CBOUX pa3biICHEHUSX,
TaKXKe UCKIo4YaeT (GopMallbHO MPECTyHHbIE NesHust U3 chepsl 3a-
MIPELIEHHBIX YI'OJOBHBIM 3aKOHOM Ha OCHOBAaHUHM OTCYTCTBHUS OCO3-
HaHus nportuBonpaBHocTy nesHusA. CornacHo 1. 20 IlocranoBnenus
[Mnenyma BepxoBHoro Cyma P® ot 27 mekabps 2007 1. Ne 51
«O cyzneOHoI mpaKTHKe IO JeflaM O MOUICHHUYECTBE, IPUCBOCHUH U
pacTpate», paspelias BOIpOC O HAIWYMU B JIEIHUM COCTaBa XMIIE-
HUS B OpME PUCBOCHUSI MJIK pacTpaThl, TpeOyeTcsl yCTaHABIUBAThH
OCO3HaHHUE NMPOTUBONPABHOCTHU COAESIHHOTO.

Amnanornuno B 1. 2 [Tocranosnenus Ilnenyma ot 18 HOsSOps
2004 1. Ne 23 pa3bsCHEHO, 4TO «B TE€X CIy4Yasix, KOTJia He 3aperucT-
PUPOBAHHOE B Ka4yeCTBE MHIUBUIYAIbHOIO MPEeINPUHUMATEINS JIUIIO
npHOOpPENo Ui TUYHBIX HYXK]I KHJI0€ TIOMEIIEHHE UM UHOE HEJBU-
KHMOE UMYIIECTBO JIMOO MOMYyYHIIO €ro 1Mo HACIEACTBY WIH MO JI0-
TOBOPY JapeHus, HO B CBSI3U C OTCYTCTBHEM HEOOXOAMMOCTH B HC-
MOJIb30BaHUU 3TOTO MMYIIECTBA BPEMEHHO CIAJI0 €r0 B apeHIy WIH
B HaeM M B pe3yJibTaTe TAaKOM IpakJJaHCKO-IIPaBOBOM CHENKU MOJY-
YHJIO 10XOJ1 (B TOM YHCIIE B KPYITHOM HJIM 0CO00 KPYITHOM paszMmepe),
COJISSIHHOE MM He BJI€YeT OTBETCTBEHHOCTH 3a HE3aKOHHOE Ipef-
HIPUHUMATEIBCTBOY.

OnHako mogo0HOr0 Ka3yUCTUYHOTO TOAX0Aa K yYery MpH yc-
TaHOBJICHUM BHHBI OCO3HAaHMS MPOTHUBOMNPABHOCTU BCE )K€ HEJOCTa-
touno. Tak, H.A. Jlonamenko npuBoauT ciaeayomui npumep: «He-
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Cekuymsa 1

CMOTpsl Ha cyliecTBoBaHHe 0a3oBoro dexepanbHOro 3aKoHa O JH-
LIEH3UPOBAaHNU (HE TMEPBOT0O YKE), OH HE SIBJIACTCS CIUHCTBEHHBIM,
HA OCHOBAaHHMU M B COOTBETCTBHH C KOTOPBIM OCYILECTBISIETCS -
LIEH3UPOBAaHUE OTJICNIbHBIX BUJOB JEATEILHOCTUH. B 3TOM curyamuu
BIIOJTHE BOBMOXKHO HE3HAHHWE JIMLA O HEOOXOAMMOCTH JIMIICH3UPOBa-
HUSI KOHKPETHOT'O, HE CIUIIKOM PaclpOCTPaHEHHOTO BUAA ACATEb-
HocTH. Ecim nuio 3aHMMaercss Takoi AesTeNbHOCTbIO, UMes TOCY-
JapCTBEHHYIO PETHCTPAINIO, YIUIaYMBasl HAJIOTH, M U3BJIEKAET JOXO.
B KPYIHOM pasMepe, (GopMasbHO OHO COBepIIAET MpECTYyIJIeHHUE,
npenycmorpentoe cr. 171 YK P®. Onnako HeocO3HaHUE MPOTHBO-
MPaBHOCTH CBOET'O JIESTHUS BJIEUYET HEOCO3HAHHE €ro OOIIeCTBEHHON
OIMACHOCTH; COOTBETCTBEHHO, OTCYTCTBYIOT MPU3HAKH CyOHEKTUBHOM
CTOPOHBI HE3aKOHHOT'O MPEAIPUHUMATEILCTBA, IPUBJICUCHUE K YIO-
JIOBHOW OTBETCTBEHHOCTH HEBO3MOXKHO. Takum oOpa3om, OTCyTCT-
BHE€ OCO3HAHMsI IPOTUBONPABHOCTH CBOETO JIESHHS BIedeT 3a coOoi
orcyTcTBre BUHBD [10, c. 183].

Teopust yroJaoBHOTO Mpasa IS MOJOOHBIX CITy4aeB UCIONIb3Y-
€T MOJIXO/I, ONIEPUPYsI MOHITHEM «OIIHOKa» (IopuarYecKas Wi (ak-
tryeckas). Ho cienyer ormMeTuth, 4T0 B YUeOHOU JUTEpAType TeMa
OMIMOKK paccMaTpUBAaerTcss OYEeHb YIPOIIEHHO, a OTHOCHUTEIHHO
OIIMOKH B MPOTUBOMPABHOCTU B JYYILIEM CIIy4ae MOXKHO BCTPETUTh
OYeHb CIIOPHBIEC YTBEPKACHUS THIIA: «KOTa JIUIO COBEPIIAET AeHCT-
BHE (0Oe3/eiicTBIE), CUMTAs, YTO OHO HE 00pa3yeT cocTaBa MPECTYII-
JICHHsI, HO 3To nelicTBue (0e3/eiicTBre) SBIISIETCS TAKOBBIM, 3TO HE
WCKJIIOYAeT YrojJOoBHON oTBeTcTBeHHOCTH» [4]. [logoOHOE mpaBmiio
MIPOTUBOPEYUT, Kak MUHUMYM, CT. 42 YK P® o nesHusx, copepiiae-
MBbIX BO MCITOJIHCHHME TIPUKa3a WK PaCIOPSKEHUS.

B cBolo ouepenn, B HAYYHBIX MCCIEIOBAHUSX OTHOCHTEIHHO
OIMOKH M €€ PEJICBAHTHOCTH K KOHKPETHBIM CIIydasiM BbICKa3bIBa-
IOTCSI 4aCTO IMaMeTpalibHO POTHUBOIIONOXKHBIE MHEHH. Boee Toro,
«...paBHO KaK ¥ MOHSTHE IOPUINYECKOIN OMIMOKH, B ciiydae ¢ (aKkTH-
YeCKOW OIMOKOM, MPUMEHSISI OJTHO U TO K€ HAUMCHOBAHHUE, YUCHBIC
TIOpOil TO-pa3HOMY OMPENENIOT ee conepxkanue» [1, c. 13].
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[MpumMeHHTENBPHO K OMIMOKE B HEYTOJIOBHOH MPOTHBOMPABHO-
CTH, €IMHOI0 MHEHUS HET JJa)Ke M0 BOIPOCY, KAKOW — FOPHUANYECKON
unn  (akruueckord — onHa sBisercs. Hampumep, I['.A. Ecakos
[6, c. 92-93] u A.U. Papor [14, c. 195-197] nmonararot, 4To Takas
ommOKa siBrsiercss (aKTHUECKOH B OOBEKTHBHOM CTOpPOHE, TaK Kak
caMm (aKT HEHCHOJHEHHs MpeANUcaHus (HapylIeHUs 3alpeTa) BXO-
IAT B COZIEpKaHHE OOBEKTHBHOM CTOPOHBI MPECTYIICHUS (IETHUS).
IOpuanueckoii xe omubOkoi, o mMHeHuro [.A. EcakoBa, sBisiercs
TOJILKO OIIMOKa B YTOJIOBHOM MPOTHBONPABHOCTH.

Hao6opor, I1. SIau [17, ¢. 13] u U.A. Knenuukuii [8, ¢. 190]
TOBOPSIT O IOPUIMYECKON OMMOKe B MOAOOHBIX cilydasx, n0o mpe-
CTYIHOCTb J€SHHS — 3TO €ro IopHuIudecKas XapaKTepUCTHKa, U HET
OCHOBaHHWIl paccMaTpuBaTh OMMOKY OTHOCHUTEIHHO MOJIOXKEHUN 3a-
KOHa B KauecTBe (PaKTHUecKol — 3TO IopuAnYecKas ommoKa, OmnoKa
B 3ampere. LII.X. Hypranees u I'.b. UnHuKMkoBa mpennararoT js
THUX CJIy4aeB TEPMUH «HETaTHBHAS IOPUIUYCCKAs OIIUOKa»
[13, c. 47].

IIpencrainsercs, 4to, AEUCTBUTENBHO, KOPPEKTHEE paccMmar-
pHUBaTh OMIMOKY B COJCpP)KaHUU HOPMBI, K KOTOPOH OTChUIAaeT OnaH-
KEeTHas JUCIIO3ULIMS CTaThu YTOJOBHOIO Kojekca P®D, kak ropuau-
gyeckyro. DakTHuecKoH ke clieflyeT CUUTaTh OMIMOKY, KOT/1a MepBruY-
HOIi SIBJISICTCS HEBEpHAs OIICHKa OOBEKTUBHBIX CBOMCTB JesHus. Ha-
npuMep, (akTuveckas OomMOKa — He3HaHUE (aKTOB, BIMSIONIMX Ha
mporecc ncurciaeHus Hajgoros. FOpuanyeckas — HeBepHas TPaKTOB-
Ka (He3HaHHE) NeHCTBYIONINX MPABOBBIX aKTOB.

VYdeHble MPUIAIOT pa3IMYHOE 3HAYEHHE OMHMOKE B MPOTHUBO-
npaBHocTH. A.W. Papor oTmeuaer, 4To ommoOKa B 3arpere yCTpaHser
YMBICEN, TOJNBKO €CIIH «IHLIO OMHOOYHO CUHTAET CBOHM ACHCTBHS
MPaBOMEPHBIMH, HE OCO3HABas MX OOMIECTBEHHOW OMAaCHOCTH (Ha-
MpHUMEp, JIHUIO YOSXKIECHO B TIOAJTMHHOCTH JeHEr, KOTOPBIMH pacria-
YUBAETCS, HO OHU OKa3bIBatOTCS (panmbimBeiMK)» [14, ¢. 197]. Cxo-
Kyro kpanukanuro npeyiaraer [1. Sduu [18].
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N.A. Knenuukuit yKa3pIBaeT, YTO «HE3HAHUE TTPOCTHIX, SICHBIX
1 OOIIEU3BECTHBIX TMOJIOKEHUH «HEYTrOJIOBHOIO» MpaBa HE JIOJKHO
BIMTH HA KBaJTM(HUKALUIO COASIHHOrO (HampuMmep, He3HAHUE 005-
3aHHOCTH 3apEruCTPUPOBATHCS B HAJIOTOBOW CITY)KO€ AJIsi OCYILECTB-
JIeHUsl TPeANPUHUMATENbCKON JesITeNbHOCTH, He3HAHHE 00s3aHHO-
CTH MPEACTaBUTH JIEKIAPALIMIO O JOXO0IaX OT MPEeANPUHUMATEBCKON
JESITEIBHOCTH U T. I1.)... KPUTEPUEM OTTPaHUYCHUS N3BUHHUTEIBHBIX
W HEM3BUHUTEIBHBIX OMIHMOOK JTOKHO OBITH ... pealbHOE KaueCTBO
3aKOHA, €r0 3HAYUMOCTh M TIOHSITHOCTH |8, c. 182].

3aciny)KUBAIOIUMKM ~ BHUMAHUSL  SIBJISSIFOTCS  TIPEJIOKEHUS
II.X. HypraneeBa u I'.b. Unnunkosoit. OHU CYUTAIOT, YTO «IIPHU YC-
TAHOBJICHWU TOro (hakTa, YTO JIMIO, COBEpIIAIOIIEe OOIIECTBEHHO
OIaCHOE U POTHUBOIIPABHOE ACIHUE, JEHCTBUTEILHO HE MOTJIO 3HATh
O CYILECTBOBaHHMH IPABOBOIO 3ampera, IOpHINYecKas OTBETCTBEH-
HOCTb WCKJIIOYAETCs... B MPOTHBHOM Cllydae JaHHBIA BHJ OIIMOKH
JIOJDKEH YYHMTBIBATHCS CYJIOM KaK CMSTYAIOIEe OTBETCTBEHHOCTH
obcrosTenscTBoy [13, c. 48].

[Mpunanve ommOKe B MPOTHBONPABHOCTH 3HAUYCHHUsT OOCTOS-
TENBCTBA, UCKITFOYAIONIEro BUHY, TPeOyeT pacCMOTpEHHsI BOIpoca ee
nokaseiBanusa. OHO TpencTaBisieT 0coOyIo CIOXKHOCTE. Penko BeTpe-
qaroTcsl JieNa, TAe MPUCYTCTBYIOT AOMOIHUTEIbHBIE 00CTOSTENbCTBA
Jienia, KOTOpble OIHO3HAYHO CBHJETEIBLCTBYIOT 00 OTCYTCTBHH OCO3-
HaHUs TPOTHBONPABHOCTH. J{ake HelmaBHsIs 1aTa BCTYIICHUS B CHITY
HOPMAaTHUBHOTO aKTa, B TOM YHCIIE aJpecaTa OJaHKETHOW TUCIIO3H-
WU, U KaueCTBO O(PHIIMATBHOIO TONKOBAHMSA HE SIBISIFOTCS JTOCTO-
BEPHBIMU J0Ka3aTelIbCTBAMH JT0OOPOCOBECTHOCTH OIMOKH. To ecTh
MpY MPUMEHEHUHW MPaBWil 00 OIMMOKE B MIPOTHBOIPABHOCTH MOXKHO
KOHCTaTHPOBATh 3HAYMTENBHYIO POJIb CYACHCKOr0 YCMOTPEHHUSL.

[IpoBenenHoe Hamu 000OIIEHHE CyAeOHON MPAKTUKU palioH-
HBIX CY/IOB TIO JieflaM 00 OCYIIECTBJIIEHMH HE3aKOHHOM NpennpuHU-
MaTeIbCKOM JeITEIbHOCTH 0€3 CIENHalbHOro pa3penieHus (JuieH-
3un) 3a 2008-2012 rT. M03BOJNISIET cAenaTh BHIBOJ, YTO MPABOIPHUME-
HUTEIILHBIC OpraHbl MOJB3YIOTCS MPE3yMITIHUEH 0CO3HAHUS TPOTUBO-
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npaBHoCTH. [Ip 00OCHOBaHMM YMBINUIEHHOCTH HUCIOJIB3YIOTCS CO-
MHUTEIILHBIC C TOYKH 3PCHHMsI JOKa3bIBaHUS (DOPMYJIIMPOBKH THUIA:
«[Ipunsut pemreHue 00 OCYIIECTBICHUH BO3TIIABIIIEMBIM UM OOIIECT-
BOM YKa3aHHOTO BHUJA MPEANPUHUMATEIILCKON IeITeIbHOCTH 0e3
JIUIICH3UH, TPU 3TOM TIOHUMAs, YTO JUIS TOJYYCHUS JIUICH3UU Ha
JAHHBIN BUJ ICATEIILHOCTH HEOOXOIMMO 00s3aTeIbHOE COOI0ICHHE
OIPENICICHHBIX 3aKOHO/ATEILCTBOM JIMIICH3UOHHBIX TPEOOBAaHUN U
YCIIOBHM, BBIITOJHEHHE KOTOPBIX MociaeAHud He xenmam». Wnmm: «3a-
HUMAJICS SKOHOMUYECKON JIeATEIbHOCTHIO B 00JIACTH CTPOUTEIBCTBA
Y TIPHOOpeEN JOCTAaTOYHBIM OMBIT M 3HAHUS HOPMATHBHO-TIPABOBBIX
OCHOBAHUM, PErjJaMEHTUPYIONIMX YKa3aHHBINM BUJ JCATEIBLHOCTH...
3aBEIOMO 3Has, 4TO, B COOTBETcTBUU ¢ DenepalbHbIM 3aKOHOM
“O NMUIIEH3UPOBAHUU OTJICIBHBIX BHUJIOB JIEATEILHOCTH , PabOTHI 1O
pecTaBpaIuy MOAJISKAT 0053aTeIIBHOMY JTHIICH3UPOBAHUIO, TIPUCTY-
MU K TPOBEICHUIO PECTaBPALMOHHBIX pa0OT HAa MAMATHUKE apXH-
TEKTYphI PeCyOIMKaHCKOTO 3HAYSHMsI, HE UMeS COOTBETCTBYIOIICH
JIUIICH3UU HAa OCYIICCTBJICHHUE JICATCIBHOCTH II0 pPECTaBpallUn»
(B 3TOM Jielie MaMATHUKOM apXHUTEKTYpPhl PECIyOJIMKAHCKOrO 3Haue-
HUS SIBJISIETCS 1IEPKOBb B JICPEBHE).

Crnemyer OTMETUTh, YTO B OOJIBIIIMHCTBE MOJOOHBIX CIy4aecs,
€CIIN JISTHHE HE COIPSDKEHO C OTMBIBAHHUEM JICHEXKHBIX CPEJCTB,
MOJICYTUMBIC TI0 COBETY 3alllMTHUKA B OTHOIICHUU ITOTO IMPECTYII-
JICHWsI BUHY MPHU3HAIOT TOTHOCTHIO (B YCTBHIPHAMIATH CIIydasx W3
MATHAAATH, TPOAHAIM3UPOBAHHBIX HAMH) M XOJaTaliCTBYIOT O pac-
CMOTPEHUU JIeNia B 0COOOM Mopsake (B BOCBMHU Ciy4asiX M3 MsATHA-
JIIaTH, TPOAHAIM3UPOBAHHBIX HAMH). DTO YYUTHIBACTCS MPU Ha3HA-
YCHUU HakaszaHUs (OOBIYHO MUHUMAJBHBIN mTpad) nubo naxe mo-
3BOJISIET MPEKPATUTh YIOJIOBHOE JIENIO B CBS3U C JICATEIBHBIM pac-
kasgHueM. OIHaKo TMOAOOHBIH KOMIPOMHUCC MEXKAY (OpMaIbHBIM
OCYXJICHHEM U, MO CYTH, OCBOOOXKICHHEM OT HaKa3aHUs CIOXHO
Ha3BaTh yJauyHbIM perieHueM. [Ipencrapiisercs, 4To 00s3aTenbHOE
uccie[oBanne (hakTa 0CO3HAHUS HEYTOJIOBHOM MPOTUBONPABHOCTH U
MPU3HAHKE OIMOKKM B 3ampere O00CTOATEIbCTBOM, HMCKIHOYAFOIINM
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MPECTYIMHOCTh JESHUS B CBSI3U C OTCYTCTBHEM BUHBI, OOJiee OTBeva-
10T Kak Mpe3yMIINN HEBUHOBHOCTH, TaK M MPHUHIIUITY CIIPABETUBO-
ctu. U B aToM cMmeiciie Pekomenparnu Bepxosaoro Cyna P® mo Bo-
MPOCY YCTaHOBJICHUS HAPaBICHHOCTH yMbICTa OyAyT MPUHUMATHCS
MPaBONPUMEHUTENBHON MPAKTUKON ¢ OOJBILION 6J1aroJapHOCTHIO.
Wrak, uyTo kacaercs 0CO3HaHMS MPOTUBOIPABHOCTH, TO MBI HE
COTJIAaCHBI C TEMU aBTOPAaMM, KOTOpBIE MpEAaraioT BBECTH OCO3Ha-
HUE NPOTUBONPABHOCTH B ONpEAEIeHHE YMbICIA WM HEOCTOPOKHO-
CTH, B TOM YHCJE U NOTOMY, YTO JOKa3bIBaHWE 3TOT0 MpH3HAKA 3a-
TPYAHUTENbHO. MBI pazfensieM TOYKY 3peHHs, YTO OCO3HAaHHE Mpo-
THBOMPABHOCTH — 3TO HE MPHU3HAK, a CKOpEe MPEANOoChlIKa BUHBI C
MO3UIMH, YTO B HEKOTOPBIX CIIy4asX OTCYTCTBHE Y JIMIAa TIOHUMaHU
MIPOTUBONPABHOCTH JESTHUSI O3HA4YaeT TaKKe, YTO JIUIO0 HE BOCIPH-
HUMaeT CBOUX JelcTBHI (Oe31eiicTBII) Kak 0OLIECTBEHHO OMacHBIX
(Hanpumep, U3BATHE BEUIM C LIEBI0 BO3BpaTa JONTa WIH MpeanpHu-
HUMATEILCTBO B BHJIE CIA4YHM B apeH]ly KBapTUPbI) UM CIIOCOOHBIX
MIPUBECTU K MPUYMHEHMIO Bpena. Ka3yncTuuHo, TO ecTh Ha OCHOBa-
HUM TaKoro MpH3HaKa, KaK 3aBeIOMOCTh B cTaThsix OcoOeHHOi vac-
™ YK u Ha ocHoBanum Hekoropwelx IlocranoBnenuit Ilnenyma
BC PO, oco3nHanue mpoOTHBONPABHOCTH MOXKET W JIOJKHO YUMTHI-
BaThCs B IIPaBONPUMEHUTENBHON ITpakTUKE. [Ipy aTOM npearaercs
OTKa3aThCs OT MCIOJIb30BaHUA NMPE3yMILMH 3HAHUS YTOJOBHOIO 3a-
KOHa, €CJIM peyub UJET O HEYTOJIOBHON MPOTHBONPABHOCTH (BbIpakeH-
HOI C TIOMOIIbIO OJIAHKETHOM JMCIO3MIIUH ), TTOCKOJIbKY Takas (hopma
KOHCTPYMPOBAHUS CTAaThH MpEAToNaraeT CHUKEHUE 3HaHUS O 3alperTe.
B Takux cimydasix mpeanodTeHue JA0JDKHO OTIABATHCS 00s3aTETbHOMY
WCCIIEI0BaHUIO (haKTa OCO3HAHUS MPOTHBOIPABHOCTU. DTO MO3BOJIUT
WCKJTIOUYUTHh HETATHBHO CKa3bIBAIOLIMECS HA aBTOPUTETE MpaBOIIpUMeE-
HUTEIBHBIX OPraHOB CUTYaIlMH, KOT/a JIMIO TPUBJIEKAETCS K yroJjoB-
HOW OTBETCTBEHHOCTH, OJJHAKO M3-32 TOr'0, YTO CYIIECTBYIOT COMHE-
HUS B €r0 BUHE B CBSI3U C BO3MOYKHBIM OTCYTCTBHEM OCO3HAHUS IPO-
THUBOIPABHOCTH, CY/IOM Ha3Hauaercsi popmasbHOE HAKa3aHUE.
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3NOYNOTPEBJIEHUE AOMUHUPYIOLLUM NOJIOXKEHUEM
Nno 3AKOHOAOATEJNbLCTBY CLUA K POCCUU

A. B. Baxaesa

Acnupanm xaghedpul epaxrcoOancko2o u mpyoosozo npasd
Poccutickoeo ynusepcumema opyacowt Hapooos, e. Mockea, Poccus

AnHoTamus. PaccMorpena mpoGiieMa 3710ynoTpeOIeHUsT JOMUHUPYIOIIHM
MOJIOKEHNEM B aHTHMOHOITONBFHOM 3akoHonarenbctBe Poccun n CILHA. TIpoBeneH
aHaJIu3 JICMCTBYIOIIEr0 aHTHUMOHOIIOJIILHOTO 3aKOHOJaTeNbcTBa Poccuiickoit dene-
pamnn u CoenmueHnslx 1llaToB Amepuku, B ToM uncie cyaeOHoH npaktukua PO u
CIIIA mo paccmarpuBaeMoMy Borpocy. CrenaH BBIBOII O TOM, YTO B POCCHHCKOM
3aKOHOJIATEIILCTBE MPUMEHSETCS OoJiee KECTKUI MOX0/] K MpodIeMe 310ymoTped-
JICHHS JOMHHUPYIOIINAM TIOJIOKEHHEM, HEXeNU B 3akoHomaTenscree CLIA.
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Abstract. The present work looks into the matter of the abuse of a dominant
position under the US and Russian jurisdictions. It analyzes current antitrust law of
the Russian Federation and the United States of America including the legislation to
the matter in question. The conclusion is made that the Russian law applies merely a
per se rule to the abuse of a dominant position whereas the US enforcers tend to
apply the rule of reason in the most antitrust cases.

Knrouegwie cnosa: anmumonononvhoe 3akonooamenvcmseo P®, anmumono-
noavhoe 3axonooamenscmeo CILA, Oomunupylouwee nonodicenue, MOHONOILHAS
671aCMb, MOHONOAU3AYUS, 3N0YNOMPEdIeHUE OOMUHUPYIOWUM NOLONHCEHUEM.

Key words: Russian competition law, US antitrust law, dominant position,
monopoly power, monopolization, abuse of a dominant position.

BBepgeHue

AHTHUMOHONONBHOE pEryJUpOBaHuEe cyuiecTByeT B Poccuu
JUIIb 9yTh Oonee 20 JeT, ¥ ero Helb3s CYUTATh HA CErOHSIITHHMA
JIeHb 710 KoHla ycrosBmuMcsa. OxgnoBpemenHo B CLIA mepBble aH-
TUMOHOTIOJIBHEIE Jlefia OB PacCMOTPEHHI elle B Havane XX B., 4TO
MO3BOJISIET CYMTATh AHTUMOHOMOJIbHOE 3akoHoaarenscTBo CIIA
OJHUM H3 CTapedllMX B MHpe. B cBS3M ¢ ATUM IIPeNCTaBIsETCS
Ype3BBIYAHO MHTEPECHBIM PACCMOTPETh MOJXO/BI K 3I0YHOTpedie-
HUIO JOMHHHUPYIOIIUM TIOJOKEHHEM, KOTOpPOE SIBJISIETCS OJHHM U3
HanboJee YacTo BCTPEYAIOUIMXCSI HapyLUIeHWH aHTHMOHOIMOJIBHOTO
3akoHOmaTenbecTBa B Poccuiickoit deneparuu [4, ¢. 80], B oTeuecT-
BEHHOM 3aKOHOJIaTENbCTBE U 3aKoHonaTenbeTe CLIA.

MoHononusauusa Kak anoynoTtpeoneHue
OOMMUHUPYIOLLUM NONoXeHneM B 3akoHogatenbcTBe CLUA

JelcTBysI, peaNpUHIMAEMBIE XO3SMCTBYIOINM CYOBEKTOM,
3aHUMAIOIUM JOMHHUPYIOLIEE MOJIOKEHHE, Ui COXpaHEeHUs CBOeH
MOHOMOJILHON BJIACTH Ha TOBapHOM PBIHKE HA3bIBAIOTCS MOHOIMOJIH-
3ammeit [12, p. 132]. Cornacho crt. 2 3akona Illepmana [13], «ro6oe
JIUI0, €CIM OHO MOHOIOJH3UPYET WM CTPEMHUTCS MOHOIMOIU3UPO-
BaTh [...] KaKyl-TMOO YacTh TOPTrOBIM MEKIY HECKOIbKUMH IITa-
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TaMH WM C UHOCTPAHHBIMH TOCYJapCTBAMHU, CUUTAETCS BAHOBHBIM B
MpaBoOHApYLIEHNH HEOONbIIONW TshKecTH |...]». JaHHas Hopma B 3a-
konozpatensctBe CIIIA HampaBieHa NpPOTHUB 3JI0YMOTPEeONEeHUs A0-
MUHHUPYIOHIAM TIOJIOKEHHEM.

B niepBbIX Nenax, paccMOTpeHHBIX B Havane XX B. [14; 15], He
MPOBOAMIIOCH YETKOTO pa3rpaHUUYCHUs] MKy HapylICHUEM, Tpery-
cMoTpeHHbIM cT. 1 3akona lllepmana (3amper Ha corjiameHus u co-
TJIACOBAHHBIE JEWCTBUS), W 3JI0YMOTpeOIeHHEM JOMHUHHUPYIOUINM
nojoxkeHueM. Jlaxke cerofHs B TeX clydyasx, KOTJa KOMIaHuH, 00-
Ja/IaloNIe MOHOMONBHONW BIIACTHIO, COBEPINAIOT JICHCTBHA, MOAIA-
natomye mox cr. 1 3akona lllepmaHa, OHM TakXe MPU3HAIOTCS BH-
HOBHBIMH TIO CT. 2.

B nene United States v. United Shoe Machinery Corp. [18]
OBUTH TIPEIIOKEHBI CIEAYIOUINE MOIXOABI K 3I0yNOTPEeOIEHUIO J10-
MUHHPYIOIIUM TIOJIOKEHHEM: 1) TOMUHUPYIOINI cyOBeKT Hapymia-
er cT. 2 3akoHa lllepmaHa, eciiu yuyBCTBYET B HEpa3yMHOM OTpaHU-
YEHUHW KOHKYPEHIMH, 3alperieHHoM cT. 1 3akoHa; 2) JOMUHUPYIO-
UK CyOBEKT OCYIIECTBIIAET HE3aKOHHYIO MOHOIIOIH3AIIHIO, €CITH OH
a) UMeeT JOCTaTOYHO SKOHOMHYECKON BIIACTU JJIsl YCTPAHEHHUs! KOH-
KypeHIuu, 0) ero AeHCTBUS MOBJIEKIM MJIM MOTYT MOBJEYb TaKHE
MOCTIECTBUS;, 3) JIMI0, 00JIaaroIiee MOAaBIISIOICH JTOJICH pPhIHKA,
BCEraa MOHOIIOJIHM3UPYET, OCYIIECTBISSI CBOIO KOMMEPYECKYIO Jesi-
TEIBHOCTH [...] OYEBHIHO, JAXE €CIM HET MOATBEPXKICHUS TOMY,
YTO €ro AeATeNIbHOCTh BKIIOYAET B ceOsi ACHCTBHS MO BBITECHEHHIO
KOHKYPEHTOB C TOBapHOTO PBIHKA.

Kak BuaHO, mepBbId MOAXOA K MOHOIONHM3ALMH SIBISACTCS
CIIMIIKOM Y3KHM, TIOCKOJBbKY CBOAMT 3JIOYNOTpeOJIeHHE JIOMHUHU-
PYIOIIMM TIONOKEHHEM TOJBKO K JIEHCTBHUSM, 3alpelieHHbIM CT. |
3akoHa Illepmana. OTHOBpEMEHHO TPETHH MOJXOJ SBISETCS Upe3-
MEpPHO HIMPOKUM, TIOCKOJIBKY TPH TAKOM MOAXOAE JIr00as KoMMepye-
CKasl JIeITEIbHOCTh MOHOIIOJKMCTA TPU3HAETCS 3JI0YNOTpeOeHHEM
JOMHHHUPYIOIIUM ToJoxkeHneM. Takum oOpaszoM, Hanbonee moaxo-
JSIIIAM JUTS1 IPUMEH €HHSL ITPEACTABIISACTCS BTOPOI MOIXOI.
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B pemenuu no neny United States v. Grimiell Corp. [17] Bep-
xoBHbIH cyn CHIA ompenenui ciieayromnye 3JIeMEeHThI 3J10yImoTpeo-
JIEHUs1 TOMUHHUPYIOMKM ToJioxkeHneM: (1) obnaganue MOHOIOIBHOM
BJIACTHIO HAa COOTBETCTBYIOIIEM TOBAPHOM PBIHKE M (2) BOJIEBOE OB-
JaZieHue UM Tofiep>KaHue TaKod BJIaCTH MHBIM CIIOCOOOM HEXENH
pa3BUTHE B CIIEACTBUE NMPEATOKEHUS HAWITYUIIEero ToBapa, JAelI0BOM
MPOHHULIATEIBHOCTH WM MCTOPUYECKOH cimydaliHocTH. Oba 3TH 3ie-
MEHTa OJHOBPEMEHHO JOJIKHBI OBITh YCTAHOBJIECHBI CYJIOM JUIsl TIPH-
3HAHUS 3JIOYIOTPEOJICHUS JOMUHUPYIOIUM TofoxkeHuem [11; 20].
Heo0xoauMocTh yCTaHOBIIGHHS YKa3aHHBIX JBYX 3JIEMEHTOB OIHO-
BPEMEHHO CBUAETENBCTBYET O TOM, YTO OJHOTO TOJNBKO 00JaJaHHS
MOHOIMOJILHON BJIACThIO HA COOTBETCTBYIOIIEM TOBAPHOM PBIHKE HeE-
JIOCTAaTOYHO JJISl HapyIIEHUsI aHTUMOHOIIOIBHOTO 3aKOHOATENbCTBA,
TO €CTh caMo 110 ce0e TOMUHUpYIoLIee OI0KEHUE HEe ABJISIETCS MPo-
THBO3aKOHHBIM.

[TockonbKy HamU4Me MOHOIOJIBHOM BJIACTH SIBISIETCS OJTHUM
W3 TPHU3HAKOB 3JIOYMOTPEOICHUS! JOMHHHPYIOMIMM TOJI0XKEHUEM,
MpeACTaBIsAeTcS HEOOXOAUMBIM PACCMOTPETh BOIPOC O TOM, Kakoe
MOJIOKEHNE Ha TOBAPHOM PBIHKE MOXKET CUMTATHCS MOHOIOJIBHBIM.
B nene United States v. E. I. du Pont de Nemours & Co. [16] moHo-
nojibHas BIAcTh Obuta ompeneneHa BepxoBHbiM cyzom CILIA kak
BJIACTh, MO3BOJIAIOIAS KOHTPOJIMPOBATh IEHBl WJIM YCTPAHATh KOH-
Kypernuto. Kak BuIHO, AaHHAs JeUHUINS SBISETCS TOBOJILHO 00-
el 1 He JTaeT YeTKOro MPeJICTaBIEeHUs O COJepKaHUH MOHATHS MO-
HOMOJIbHOM BiacT. TpagulMOHHO NMPHHITO OIEHMBATh BIAacTh XO-
3AUCTBYIONIETO CyOBbEKTa Ha PHIHKE B 3aBHCUMOCTH OT JIOJH PHIHKA,
KOTOPYI0 OH 3aHuMaer. lMcrnonb3ys JaHHBIM KPUTEpUM, CIELyeT
MOMHUTb, OJTHAKO, YTO JIOJISl PhIHKA OLEHWBAETCsl HE caMa 110 cede, a
B KOHTEKCTE CTPYKTYphl COOTBETCTBYIOIIIErO TOBAPHOTO phIHKA. Tak,
HeOOMBILION 3aBOJI, SABJISIFOIIMIICS IPago0o0pa3yrOIIUM IPEANPUITHEM
W, COOTBETCTBEHHO, OCHOBHBIM paboTojaTeneM B HEOONBIIOM yja-
JICHHOM ropojie, Oyaer 3aHMMaTh JOMHHHpYIOIIEE MOJI0KEeHHE Ha
TOBapHOM pBIHKE TpyJAa ropojia, B TO BpeMs Kak KpyIlHas KopIriopa-
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s, KOHKYPUPYIOIIAsi CO CTONb K€ WM Aaxe Ooliee KPYIMHBIMU
CyObeKTaMH Ha TOBAPHOM PBIHKE, JTOMUHUPYIOIIETO MOJO0XKEHUE 3a-
HUMAaTh HE OyJIeT.

[Ipexxne yeM mpu3HATH 370YNOTpPEeOIEHHE TOMUHHUPYIOINM
MOJIOKEHUEM, HEOOXOIMMO YIOCTOBEPUTHCS, YTO CyOBEKT 00JiaaeTt
MOHOITOJIFHOM BJIACThIO HAa COOTBETCTBYIOLIEM TOBAPHOM DBIHKE
(reorpaduueckoM U IPOAYKTOBOM), TO €CTh JJOCTATOYHON PHIHOYHOMH
BJIACTHIO. PBIHOYHAS BIACTH — OTO BJIACTh Ha PHIHKE, MO3BOJISIOLIAS
CyOBEKTYy YMEHBIIUTH BBHIMYCK MPOMYKIHHA M TOTHATH CTOMMOCTH
BBIILIE TIPEAENbHBIX U3JIEPKEK, U B Pe3ybTaTe MOIY4YUTh MPHOBLIH
[12, p. 134].

Htak, HACKOIBKO BENHKA JTOJKHA OBITH JIOJISI PBIHKA ISl TOTO,
9TOOBI MOJIO’KEHHE CyObeKTa Ha PhIHKE MOXKHO OBLIO CUHUTATh JIOMU-
nupyrommm? B nene United States v. Aluminum Co. of America [19]
CyJl TIPUIIIENT K BBIBOJY O TOM, YTO JIOJIs phiHKa B pazmepe 90 % Oy-
JIeT JOCTaTOYHOH Uil TOTO, YTOOBI YTBEPIKIATh O TOM, YTO XO3AUCT-
BYIOIIMI CYOBEKT 3aHMMAeT TOMUHHPYIOLIEE MOJI0KEHHUE, TIPH ITOM
Joist peIHKa B pasmepe 60—64 % sBisiercs COMHUTENbHBIM OCHOBA-
HHUEM JUIs BHIBOJIA O JOMHHHUPOBAHUM, a JONIU phiHKA B 33 % — co-
BEpLIEHHO HEJOCTaTOYHBIM apryMeHToM. [Ipum 3Tom ananmm3 cymaeo-
Hoi mpakTuku CILIA moka3bIBaeT, YTO CyAbI Yallle BCEro MPU3HAIOT
nonu peiHka B 80-90 % 3Ha4YMUTENbHBIMU 7S ONPEAEICHUS TTON0XKe-
HUs CyObeKTa Kak MOHOMOJILHOTO. Jlons peiHka B pasmepe 50 % u
HWKE MPHU3HAETCS HEe3HAUMTENbHOH. bonee Toro, OONBIIMHCTBO Cy-
JIOB OTKAa3bIBAIOTCS NpPU3HABaTh MOHOMONHUIO CYOBEKTa, Ubs JIOJS
prIHKa He npesbimaer 70 %.

[lpu ycranoBneHHH 35I0YyMOTpeOICHUS TOMUHHUPYIOUIMM TIO-
noxenneM cyabl B CIIA wucnonb3yroT, Kak MpaBWIIO, pa3yMHBIN
nonxoj (rule of reason), KOTOpPBIM MO3BOJSET CyJaM OTJIMYAThH BbI-
TECHEHHE KOHKYPEHTOB BclieAcTBHE S((EKTHBHON KOHKYPEHTHOW
KOMMEPUYECKON JeATEIbHOCTH OT BBITECHEHHsI KOHKYPEHTOB BCJIE-
CTBUE aHTUKOHKYPEHTHBIX NeicTBUN. OYEeBUIHO, UTO HE BCE JCUCT-
BHSI MOHOIIONIMCTA, NPUYMHSIONMINE BpEl KOHKYPEHTaM, SBIISIOTCS
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AHTUKOHKYPCHTHBLIMMU. B YaCTHOCTHU, MPECAJIOKCHUEC JTydIIEro, 4eM Yy
KOHKYPEHTOB, TOBapa MO TOH K€ IIeHE Ype3BblYaliHO 3P (PEKTUBHO
BBITECHSIET KOHKYPEHTOB C TOBAPHOT'O PhIHKA, OHAKO TaKHE JICHCT-
BUS ABJISIFOTCS () (HEKTUBHBIME U HE OTPAaHUYMBAIOT KOHKYPEHINH, a,
Ha000pOT, CTUMYJIUPYIOT €€.

Takum 00pa3zoMm, K 3JI0YMOTPEOICHUIO JOMHUHUPYIOIIUM I10-
JJOXKEHUEM OTHOCATCS JHUIIb TC Z[eﬁCTBHSI, KOTOPLBIC NTPUYHHAIOT BPE
KOHKYPEHIIUH, 2 UMEHHO «TIPaOUTENIbCKOE LIeHO000pa3oBanue» (mpo-
Jaka TOBApOB TI0 IICHE HIKE COOCTBEHHBIX H3JICPIKEK); CIMSHUS C
LEJTbI0 MOHOIIOJIM3A1IMH; HEOOOCHOBAHHOE YBEITHUCHUE POU3BOICT-
Ba; IICHOBAasd AVWCKPpUMUWHALUA, BEPTUKAJIbHAA MHTCrpalus, Heoboc-
HOBAHHBIC IIEHOBLIC OIpaHUYCHUA U OrpaHHUYCHHA IMOCTABOK; IpPHU-
MCHCHUC CKHUJOK C IECJIbI0 BBITCCHCHNA KOHKYPCHTOB, HABA3BIBAHUEC
HEBBIFOIHBIX WJIM HE OTHOCSIIMXCS K NPEIMETY JOrOBOpa YCIOBUI;
NPUTBOPHAsT MHHOBAIIMS TOBAapa; BBITECHSIOUIME 3JI0YMOTPEOICHHS
MaTCHTHBIMU IIpaBaMHU; IMOBBINICHHUEC H3JACPKEK KOHKYPCHTOB, HE-
00OCHOBaHHBI OTKa3 OT 3aKJIIOYCHHsS JOTOBOpA; 3JI0yMOTpeOiIeHHe
HEOO0XOAMMBIM 000PY0BaHHUEM.

3noynoTpe6neHne 4OMUHUPYIOLLUM MOSIOXKEHUEM
B POCCUICKOM 3aKOHOAaTeNnbCTBe

B Poccuun monsitTue «35noynotpebiieHne TOMUHUPYIOIUM TO-
JnokeHuem» ObIIO0 BHepBble BBeneHO B cT. 5 3akona PCOCP ot
22 mapta 1991 1. Ne 948-1 «O KOHKYpEHIIMM U OTPaHUYEHUH MOHO-
MOJIMCTUYECKOMN NeSATeIbHOCTH Ha TOBAPHBIX phIHKax» [6]. B mocie-
JyIOIIEM OHO OBUIO C HEKOTOPHIMH W3MEHECHUSIMH IEPEHECEHO B
cT. 10 ®@enepanpHoro 3akoHa ot 26.07.2006 Ne 135-®3 «O 3amure
KOHKypeHIun» [9] (manee mo TeKCTy — 3aKOH O 3alluTe KOHKYPEH-
[IUHU), COTJIACHO KOTOPOW 3JI0YyMOTpeOieHNeM JOMHHUPYIOIIUM T0-
JIOKEHUEM SIBJISIFOTCS: JCeHCTBUA (Oe31eliCTBHE) 3aHUMAIOIICTO JI0-
MUHHPYIOIIEE MOI0KEHUE X03IUCTBYIOUIEr0 CyObeKTa, pe3yIbTaToM
KOTOPBIX SIBJISIOTCS WJIM MOTYT SIBJSTHCS HEIOIMYyIIEHHE, OrpaHHuye-
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HUE, yCTpaHeHHe KOHKYPEHIINH U (MJIH) YIIeMJICHHEe HHTEPECOB JpY-
T'nX JIMII.

3noynorpebieHne JOMHHUPYIOIINM MOJI0KEHUEM TaKKe TOI-
nanaer non aeiictBue cr. 10 I'pakmanckoro komekca Poccuiickoit
Odenepanuu [2] (nanee mo trekery — 'K P®), . 1 xoropoii conepxut
3arpeT Ha 3710ynoTrpebieHne nMpaBoM, B TOM UYHKCIE Ha HCIONb30Ba-
HUEC IpakaIaHCKHX IIpaB B LCIIKIX OrpaHUYCHUS KOHKYPCHIIUH, a4 TaK-
XKe 3I0ynoTpedlieHre TOMUHUPYIONMM TONOKEHHEM Ha phIHKe. Ta-
Kasgd KOHCTPYKIMA HOPMbI, IO MHCHUIO MHOI'UX COBPEMCECHHLIX aBTO-
poB [1, c. 47; 3, ¢. 27; 5, ¢. 391-392; 7, c. 51; 8, c. 31], mo3BosIET
TOBOPHUTH O TOM, YTO 3JIOyNOTpeOIeHHe HOMHHUPYIOMIMM ITOJIOXKe-
HUEM SIBJISIETCS Pa3HOBUAHOCTHIO 3JI0YIOTPEOICHHUS TIPaBOM.

Kax BuIHO M3 IPUBEIEHHBIX BbIIIE HOPM, JIEHCTBHS XO3SHMCT-
BYHOIIIUX Cy6’beKTOB, 3aHUMAOMIX AJOMUHHPYIOIICC IIOJOXKCHUEC,
MOT'YT OBITh TPHU3HAHBI 3JI0YMOTPEOJICHHEM TaKUM TIOJOKEHHEM
JUIIB B TOM ciydae, ecli OHM MOBJIEKIU 3a COOOH MOCIENCTBUS B
BUJC HEAOMYUICHHA, OrpaHUYCHHA, YCTPAHCHUA KOHKYPCHIIMU WJIN
YIIEMJIEHUS UHTEPECOB Apyrux Jjuil. IIpu 3TOM, HCXOAS U3 CUCTEM-
Horo TonkoBanus nmonoxeHu# ct. 10 'K P® u cr.ct. 3 1 10 3akoHa o
3alUTe KOHKYPEHIIUH, JJIs KBaduduKauu AeicTBUN (Oe31eicTBU)
KaK 3JI0ynoTpeOsieHHsI JOMHHHPYIOIIUM IOJI0KEHUEM JIOCTaTOYHO
Haauuus (WM yrpo3bl HACTYIUICHUsS) JHOOOr0 M3 IEPEYUCICHHBIX
nociencTBuii [10, a03. 2, 1. 4].

Kak u B Ipyrux HOpUCIUKIHIX, B POCCUHCKOM 3aKOHOIATEIb-
CTBE caMo Mo ce0Oe TOMUHUPYIOIIEE MOJIOKEHHE He SBISETCS PaBo-
HapymeHneM. OJHOBPEMEHHO OHO SIBJISICTCS ONMPENEeNSIONIM KpH-
TepUeM JUI yCTaHOBJIEHUS 310ynorpednenus. [log JoMHHUpYOIIM
MOJIO)KEHHEM B CT. 5 3aKOHa O 3allUTe KOHKYPEHIIMH MOHMUMAaeTcs
«TTIOJIOKEHUE XO3SHMCTBYIOIIET0 CYOBbEKTa [...] Ha PhIHKE ONpe/e/ICH-
HOTO TOBapa, JAIOIICe TaKOMY XO3SAHCTBYHOIIEMY CYOBekTy |...]
BO3MOXKHOCTh OKa3bIBaTh pellarolllee BIUSHHE Ha OOIINE YCIOBHUS
oOpalieHus ToBapa Ha COOTBETCTBYIOLIEM TOBAPHOM PBIHKE, W (HITH)
YCTPaHATh C 3TOr0 TOBAPHOI'O PHIHKA JAPYTUX XO3IUCTBYIOMIUX CYOB-
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eKTOB, W (WJIH) 3aTPYAHATH AOCTYN Ha STOT TOBApHBIA PBIHOK JpY-
UM XO3SUCTBYIONIMM CyObekTam». [Ipu 3TOM 10 00leMy mpaBmity
JOMHHHUPYIOIINM TIpU3HAETCS CyOBEKT, OIS phIHKa KOTOPOTO IMpe-
Boimaer 50 %. B HEKOTOpBIX ciydasx JOMHHUPYIOIIUM MOXET ObITh
MpHU3HAH CYOBEKT, JIOJISl PBIHKA KOTOporo He mpesbimaer 50 %, HO
cocTaBisger He MeHee 35 % [9, cT. 5].

B 4. 1 cr. 10 3akoHa o 3ammTe KOHKYpPEHIIMH MEepEedHCIeHbI
BUJBI IelicTBHi (Oe3/1eiicTBUI), KOTOpPbIE MOTYT OBITh KBalH(UIIHU-
POBaHHBI KaK 3J10yHOTpediIeHne JOMUHHUPYIOIINM MojoxeHueM. [le-
peYeHb JEeHCTBUM, TPUBEJCHHBIA B IAHHOW CTaThE, HE SBJISETCA UC-
YeprbIBatomuM. TakuM 06pa3oM, ¢yl WM aHTUMOHOIOJIBHBIN OpraH
BIIPaBe MPU3HATH HApyLHIEHWEM AaHTHMOHOIMOJIBHOTO 3aKOHOIATENb-
CTBa M WHBIE JeHCTBHA (Oe3leiicTBrE), KpOME YCTaHOBJIEHHBIX 4. |
ct. 10 3akoHa o 3amuTe KoHKypeHmuu [ 10, a03. 3, 1. 4].

B orHOmenun neiictBuil (6e3aelcTBUS), IPSMO TOMMEHOBAH-
HbIX B 4. 1 cT. 10 3aKkoHa O 3aIuTe KOHKYPEHIINH, HATUINE UITU YT-
pO3a HACTYMJICHUS! COOTBETCTBYIOIIMX TOCIEACTBHM MPeArnoaaraeTcs
U He TpeOyeT JOKa3bIBaHWs aHTHMOHOIOJIBLHBIM OPTaHOM [TaM e,
a03. 4, m. 4], To ecTh B 3aKOHE MPEIYyCMOTPEHA ONPOBEPKUMAs Tpe-
3YMIILUSL HEMPaBOMEPHOCTH 3JIOYNOTPEOICHUS JTOMUHUPYIOLUINM
nonoxkenneM. CoryacHo 4. 2 cT. 10 3akoHa 0 3amuTe KOHKYpEeHIIUH,
XO3SUCTBYIOIIMI CYOBEKT BIpaBe MPEACTaBUTh JOKa3aTelbCTBA TO-
ro, 4To ero jercrBus (0e3JeiicTBHE), COCTABJISIONIUE 3JI0YIOTPEO-
JIeHWE JAOMUHUPYIOIIUM TIOJIO)KEHHEM, MOT'YT OBITh MpPH3HAHBI JO-
MyCTUMBIMH B COOTBETCTBMH ¢ 4. 1 cT. 13 manHoro 3akoHa.

Baxno ormeruth, uTo TpeboBaHus cr. 10 3akoHa o 3ammTe
KOHKYPEHIIMH HE PaclpOCTPaHAIOTCS Ha JSHCTBHUS MO OCYILECTBIIE-
HUIO HCKIIOUHUTENBHBIX TMPaB Ha Pe3yJabTaThl HMHTEIUICKTYaTbHOU
JeATeIbHOCTH U PUPAaBHEHHBIE K HUM CPEICTBA MHUBUAYaTIN3a[H
IOPUIINYECKOTO JIMIA, CPEACTBA WHAMBUAyalW3allH TMPOIAYKIUH,
pa6ot wim ycayr [9, n. 4 cr. 10]. D10 npaBuiio 00yCIOBICHO MPUPO-
JI0i TpaB Ha pe3ysbTaThl HHTEIIEKTYILHON JEATEIbHOCTH U TPH-
pPaBHEHHBIX K HHM TpaB, TaK KakK Takoe MpaBo (aKTHUECKH MPeaoc-
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TaBJsIET MPaBoOOIaaTENI0 MOHOIIOJIHMIO HAa Pe3yJabTaT €ro HMHTeN-
JIEKTYyallbHON JeATENbHOCTH, a CIeIOBaTEeIbHO, 3alIUIIAET €ro, XOTs
Obl U Ha OmpeelieHHOe BpeMs, OT KOHKYPEHIIMH M TpPEeJI0CTaBiIsIeT
eMy MPEUMYIIECTBO Ha PBIHKE. DTO HEOOXOAUMO, TIPEXKIE BCEro, s
TOr0, YTOOBI CTUMYJIHMPOBATH TeXHHUYECKHH mporpecc. OAHaKoO U3
3TOTO OOIIEro MpaBuIIa CYIIECTBYIOT HEKOTOPbIE HCKITIOUEHHUSL.

Uro kacaercs kJacCH(UKAIMK BUJOB 3JIOYNOTPEOICHUM J10-
MUHUPYIOIIMM I0JI0KEHHEeM, NMpuBeAeHHbIX B 4. 1 cT. 10 3akoHa o
3alIUTE KOHKYPEHIIUH, CaMOW MTPOCTON M OJIHOBPEMEHHO HATJIAIHOM
MpeAcTaBiIseTcs KiacCu(pUKanus Mo NpU3HaKy MpUMEHEHUs LeH J10-
MUHHUPYIOMIUMHU cyObekTamu. CoriacHo Takod KiaccH(pHUKaluy,
3710yNOTPeOICHUS] AJOMHHUPYIOIIUM TIOI0KEHHEM MOXKHO Pa3JeinTh
YCJIOBHO Ha LIEHOBBIE M HEIICHOBEIE.

3noynorpebiaeHus: TOMUHUPYIOUIUM TOJIOKEHHEM, CBA3aHHBIE
C IpUMEHEHHUEM IIeH, mpenycMoTpensl .. 1, 2, 6, 7, 8, 10 u 11 —
9TO: YCTaHOBJIGHHE, MOJAJEPKaHUE MOHOIOJILHO BBICOKOH WM MO-
HOIOJIbHO HU3KOHM IEHBI TOBapa; M3bsTHE TOBapa M3 OOpalleHus,
€CIIM PEe3yNbTaTOM TaKOr0 U3BATHA SIBHJIOCH MOBBIIIEHHE LIEHBI TO-
Bapa; SKOHOMUYECKHU, TEXHOJIIOTHYECKH M MHBIM 00pa3oM He 000CHO-
BaHHOE YCTAaHOBJICHHE PA3IUYHBIX IIeH (Tapu(oOB) HA OJIUH U TOT XKeE
TOBap; ycTaHOBJIEHHE (UHAHCOBOW OpraHM3alreil HeoOOCHOBAHHO
BBICOKOH WJIM HEOOOCHOBAaHHO HW3KOW IIeHBbI (PMHAHCOBOW YCIYTH;
CO3JJaHHe JAMCKPHUMHUHAIIMOHHBIX YCIIOBHI; HApyUIEHUE YCTaHOBIICH-
HOI'0 HOPMATHBHBIMH IPABOBBIMH aKTaMH MOpPSIKa IeHOOOpa3oBa-
HUS; MaHWIYJIMPOBAHHE I[€eHAMH Ha ONTOBOM M (WJIM) PO3HHYHBIX
PBIHKAX JICKTPUUYECKOW IHEPTHH (MOIIHOCTH ).

3noynorpebieHus: TOMUHUPYIOIUM TOJI0KEHHEM, HE CBS3aH-
HBIE C IPUMEHEHUEM II€H, MpenycMoTpensl .. 3,4, 5, 8 u 9 u. 1
cT. 10 3akoHa O 3amMTe KOHKYpPEHIIMH, a MMEHHO: HaBs3bIBaHHE
KOHTPAreHTy yCJIOBWH NOrOBOpa, HEBBHITOMHBIX JJISl HErO WM HE OT-
HOCSIIMXCSL K TIPEIMETY JO0TrOBOPa; 3KOHOMHYECKH HIIM TEXHOJIOTH-
4eCcKH He 0OOCHOBaHHOE COKpAIlleHHWEe WM NMpeKpalieHue IpOou3BO/I-
CTBa TOBapa; 3KOHOMHYECKH MM TEXHOJIOTMYECKH HE OOOCHOBaH-
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HBI OTKa3 JMOO YKIOHEHHE OT 3aKJIIOYEHHUs JI0rOBOpa; CO3JaHHE
AUCKPUMHUHAIIMOHHBIX yCHOBHfI; CO31aHHuEC HpCHﬂTCTBI/Iﬁ JO0CTyIly Ha
TOBApHBIN PBIHOK WM BBIXOLY U3 TOBAPHOI'O PBIHKA APYTHM XO3siii-
cTByIOIIUM cyObekTaM. OcOOEHHO MHTEpPECEH M. 8 — CO3JJaHHe JTUC-
KPUMMHALMOHHBIX YCIIOBUM, KOTOPBIM B 3aBUCHMOCTH OT TOrO, CBS-
3aHbl JUCKPUMUHAIIMOHHBIC YCIIOBUA C IIPUMCHCHUEM LICH UJIKM HET,
MOXKET OTHOCHTBHCS KaK K MEPBOMY, TaK M KO BTOPOMY BHUJY 3JI0-
yrnoTpeOneHui.

3akntoyeHue

Kax BUHO M3 H3JI0)KEHHOTO, B POCCUHCKOM 3aKOHO/ATENbCT-
BE MPUMEHsETCs 0oJiee KECTKUI MOIX0j K MmpodieMe 3j10yrnoTpeo-
JICHUs1 TOMHHUPYIOIIUM TIOJI0KEHHEM, HEKENH B 3aKOHOAATENbCTBE
CIIIA. DTo mposiBiseTCs, B IEPBYIO 04EpPE/lb, B TOM, YTO TPEOOBAHUS
K MUHHMAJIBHOW JI0Jie PBIHKA, HEOOXOJMMOM IJisi TPU3HAHMS JIMIA
CyOBEKTOM JOMHUHHPYIOUIETO IOJOKEHHUS, 3HAYUTEbHO HWXKE B
OTEUECTBEHHOM 3aKOHOJIATEIbCTBE.

Hapsny ¢ atum oOpamaer Ha ceOs BHUMaHHUE TOT (pakT, YTO
OpeMs JoKa3bIBaHMS MEPEN0KEHO 3aKOHOM C TOCY/apcTBa Ha XO03si-
CTBYIOIIUX CYOBEKTOB, TO €CTh JJISl YCTAHOBJICHUS TIPAaBOHAPYIICHUS
JOCTaTOYHOTO TOTO, YTO CYOBEKT, KOTOPBIH MPENNOIOKUTENBHO
37I0yNOTPEOMIT TOMUHHUPYIOUIMM IIOJIOKEHHWEM, HE CMOT JI0Ka3aTh
00paTHOr0, 4YTO HE CIOCOOCTBYET CIPABEUIMBOM OIICHKE JCHCTBUN
JOMUHUPYIOIIUX XO3SIHCTBYIOIIUX CYObEKTOB. Takoi MOaXo0J COOT-
HOCHUTCS C MOIX0A0M HE3aKOHHOCTH 10 CYTH (per se rule) B JOKTpH-
He CIIA, kKoTopblif MPOTHUBOMOCTABISIETCS Pa3yMHOMY IMOAXOIY U
npumensiercs cynamu CILIA Bce B 6ornee peakux cirydasx.

Kpome Toro, mocimoBHoe npouteHue HOpMbI cT. 10 3akoHa o
3aIUTEe KOHKYPEHIIMU CBUACTENBCTBYET O TOM, YTO POCCUNCKHI 3a-
KOHOZIaTellb CTaBHUT YIEpO KOHKYPEHIIMH HA OJHY JIMHHUIO C yIIep-
O0oM rpakiaHaMm W IOPUAMYECKUM JIMIAM, YTO BEIET K Ype3MEepHO
HIMPOKOMY TOJIKOBAHHIO HOPMBI, MO3BOJISIIONIEMY MPU3HABATH 3J10-
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YIOTPEOJICHUEM JOMUHHUPYIOIIUM TTOJIOKEHUEM JICHCTBHSI HE HAHO-
csmme ynepo KOHKypeHInu. Takoe TOJIKOBaHUE MPOTHBOPEYHUT JTy-
Xy M CMBICIly aHTHMOHOIOJBHOIO 3aKOHOJATENILCTBA. 3aKOHOJa-
tenbetBO CIIIA B TO ke BpeMsi CTaBUT Ha IMEPBBIA IJIaH UMEHHO
yiepd KOHKYpPEHIIMH, TIOCKOJIBbKY yIIepO0 KOHKYpEeHTaM M MOTpeOH-
TEJSIM HaHOCAT TOJIbKO aHTUKOHKYPEHTHbIE 1ecTBUs. JleiicTBus, HE
HapylIaIIie KOHKYPEHIIUH, HE MOTYT OBbITh NMPU3HAHBI 3JI0YIMOT-
pebaeHreM JOMUHUPYIOIIUM MOJIOKECHUEM.

Takum o0pa3zom, 0osiee KECTKOE PEeryJIMpOBaHHE HE BCeria
o3Hauaer Oonee adpdekruHoe. [Ipencrapisercs, 4YTo0 POCCUHCKOMY
AHTHUMOHOITOJILHOMY 3aKOHOJATENbCTBY CIEIYET MPOJODKUTh JIBH-
JKEHHE B CTOPOHY JHOepan3aiuu.
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NMPOBJIEMbI MPABOBOI'O PEINYJINPOBAHUA
TEPPUTOPUAJIBHOIO OBLLECTBEHHOIO
CAMOYTPABIJIEHUA KAK CYBBEKTA
MYHULIUNATNBbHO-NMPABOBbLIX OTHOLUEHWIA

E. B. Bynax

Jloyenm xaghedpwr norumonozuu
LIxonwl pecuonanvbix U MeHCOYHAPOOHBIX UCCIe008AHULL
Jlanvruegocmounozo gedepanbHo20 yHugepcumema,
2. Braousocmox, Poccus

Aunorauus. OOIIECTBEHHbIE OTHOIICHHUS B Cepe MECTHBIX HHHIIHATHB
CEerOfIHSI TMPETEPIIEBAIOT WM3MEHEHHWsT B YaCTH, KAacCalolIeHCs OCHOB IPaBOBOO
perynupoBanus. TeppUTOpHabHOE OOIIECTBEHHOE CaMOYIIPABJICHHE KakK CYOBEKT
MYHHIUITATLHO-TIPABOBBIX ~ OTHOIIEHWH WMEET OIPENEIEHHBI OMBIT CBOETO
(YHKIIMOHUPOBAHUSI, HO CYIECTBYIONIAss HOPMATHBHAS MPAKTHKA CBHUIETEILCTBYET
00 NUMEIOLINXCS KOJUTH3HUSX, TPEOYIOIIHNX CBOETO MEPBOCTEIICHHOIO Pa3peIICHHSI.

Abstract. Public relations in the sphere of local initiatives are changes today
in the part concerning the foundations of legal regulation. Territorial self-
government as a subject of municipal legal relations has some experience of its op-
eration, but existing regulatory practice indicates conflicts needs to be solved.

Knioueevte cnosea: mecmuoe camoynpagienue, MYHUYUNATbHAS BG1ACTb,
meppumopuanvHoe oOWecmgeHHoe camoynpagienue, HaceieHue MYHUYUNAaibHo20
006pazoeanis, MyHUYUNATLHOE NPABO.

Keywords: local government, municipal authority, territorial self-
government, municipality population, municipal law.

Poccuiickast Moaenb KOHCTUTYLIMOHHBIX MPeoOpa3oBaHUi IpH
CPaBHUTEIBHOM PacCMOTPEHUH TO3BOJISIET BBISIBUTH KakK OOIIneE dep-
Thbl, TIPUCYIIME BCEM CTpaHaM IIPU MEpexoiie OT aBTOPUTApU3Ma K
JEMOKPATHH, TaK U crelu(pUIecKe, MOpoxKAeHHbIE HCTOPHICCKIMH
TPaJUILUAMHU U OCOOCHHOCTSMU TepexoiHoro nepuoaa [1, c. 27] .

K criopHbIM BompocaM MepexoHOro Mepruoaa MOXKHO OTHECTH
BOMPOCHl O MECTE€ M NPUPOJIE TEPPUTOPHAIBLHOIO OOIIECTBEHHOT'O
CaMOYTIPaBJIEHUsI B KOHTEKCTE CTAaHOBJIEHHMSI MECTHOI'O CaMOYIpaB-

—29_—



Cekuymsa 1

JIEHUsI KaK OJHOM M3 OCHOB KOHCTUTYLIMOHHOI'O CTPOSI B COBpEMEH-
HoW Poccun.

B cootBerctBuum ¢ @DenepanbHbiM 3akoHOM Ne 131-D3
«O06 o0muX MPUHIUIAX OPTaHU3AIMKA MECTHOTO CaMOYIIPaBJICHHS B
Poccuiickoit Denepanumn», TeppUTOPHATIEHOE OOIIECTBEHHOE CaMo-
ympasiieane (TOC) sBisiercs GpopMoil HEMOCPENCTBEHHOTO OCyIe-
CTBJIEHUSI MECTHOTO CaMOYTIPaBJIEHHs CO BCEMH BBbITEKAIOIIUMU ITpa-
BOBbIMH TIOCenCTBUSME (CT. 27) [S]. Tem He MeHee aHaIU3 CUCTEM
PErMOHAIIBHOIO M MECTHOT'O TpaBa MO3BOJSET CAeNnaTh BBIBOJ, UTO
TOC gBnsercs nperMeToM cepbe3HOW TUCKYCCHH O BO3MOXKHOCTHU
paccMOTpeHUs] JaHHOW (POPMBI HETTOCPEICTBEHHOT'O OCYIIECTBICHUS
MECTHOT'0 CaMOYIpaBJIeHUsI KaK (OpPMBI MyOJIMIHON BIACTH, BIACTH
MECTHOM, HO B €AMHON IOCYAAPC